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MEETING DATE:  September 21, 2016 
 
CASE #:     APP16-004 
 
REQUEST: An appeal of the June 16, 

2016, ETZ Commission 
approval of Case #SU16-
005/Daviet 

 
PURPOSE: Special Use Permit to 

construct and operate a 75’ 
telecommunications tower 
facility. 

 
APPELLANT:  Peter Niles & Donna Wagner 
   
LOCATION: 2116 Apodaca Rd. 
 
LEGAL DESCRIPTION Lot 2 of Triple “L” Acres No. 

1 as recorded in the Doña 
Ana County Clerk’s Office 
on 12/30/15, with Inst. 
#1527726 

 
PROPERTY SIZE:  5.0-ac. (20’ X 30’ lease area) 
 
CURRENT ZONING: ER3 
 
ETZ COMMISSION  APPROVAL  (7-0-0 vote)  
DECISION:     
 
CASE MANAGER:         Steve Meadows, Planner 
    

 EXTRA-TERRITORIAL ZONING AUTHORITY 
 

DOÑA ANA COUNTY COMMUNITY DEVELOPMENT DEPARTMENT 
Doña Ana County Government Complex  845 North Motel Blvd. 

Las Cruces, New Mexico 88007 Office: 575-647-7230 

REPORT CONTENTS:  (1) Cover Sheet, (2) Applicable Policies and Ordinances, (3) Staff Analysis,  
(4) Appellant’s Attachment A, (5) ETZ Commission Hearing Staff Analysis, (6) Staff’s ETZ 
Commission Hearing PowerPoint Presentation, (7) Applicant’s ETZ Commission Hearing PowerPoint 
Presentation, (8) Meeting Minutes 6/16/2016, (9), Attachment 1-Verizon Site Analysis, (10) 
Attachment 2- Verizon Coverage & Capacity Analysis, (11) Attachment 3- Verizon Photo Simulations, 
(12) Attachment 4- Verizon Coverage & Capacity Narrative & Data 



Extra-territorial Zoning Authority – September 21, 2016 Page 2 of 28 
Case # APP16-004 / NILES-WAGNER 

SURROUNDING ZONING AND LAND USE 

 
BACKGROUND: 
 

Existing Conditions and Zoning: 
 
The subject property is an irregularly shaped 5.0-acre parcel within an ER3 (Residential, 1.0-
acre minimum new lot size, single family site-built homes) Zoning District.  Access to the 
property is from Apodaca Rd., a paved county maintained road, considered a minor arterial road 
by the Mesilla Valley MPO requiring 100’ of R-O-W.  The property is bounded on the north by 
the Mesilla Lateral, approximately 40’ in width at the property line.  A 1,604 sq. ft. site built home 
with an attached carport was constructed in 1965 and is located near the center of the subject 
parcel.  An approximate 4,300 sq. ft. agricultural structure is located north of the residence near 
the telecommunications tower and facility site and an approximate 300 sq. ft. water well building 
is east of the residence. 
 
Request: 
 

CASE # APP16-004/NILES-WAGNER:  Peter Niles & Donna Wagner (#3 on List) are 
Appealing the June 16, 2016, ETZ Commission decision to approve, by a vote of 7-0-0, CASE 
#SU16-005 to construct and operate a 75’ telecommunication tower facility within an ER3 
(Residential, 1.0 acre minimum new lot size, single-family site-built homes) Zoning District on a 
20’ X 30’ lease area of a 5.0 acre parcel.  The applicants are requesting that the Extra-territorial 
Zoning Authority (ETA) reverse the ETZ Commission decision to Approve the Special Use 
Permit and Deny the original Special Use Permit request. 
 
 
 
 
 
 
 

 
SITE 

 
ZONING 

 
LAND USE 

 
North 

 
ER3 - Residential, 1.0-acre minimum new lot size, 
single family site-built homes. 

 
Agricultural and residential 
uses 

 
South 

 
ER3M - Residential, 1.0-acre minimum new lot size, 
single family site-built & mobile homes. 
 

 
Agricultural uses 

 
East 
 

ER4 - Residential, 1/2-acre minimum new lot size, 
single family site-built homes. 

 
Agricultural and residential 
uses 
 

 
West 

 
ER3 - Residential, 1.0-acre minimum new lot size, 
single family site-built homes. 
 

 
Agricultural and residential 
uses  
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APPLICABLE PLANS, POLICIES, CRITERIA AND CASE LAW FOR APPROVAL 
 

Las Cruces Extra-territorial Zoning Ordinance No. 88-02, as amended. 
 

2.1.D  EVALUATION CRITERIA 
The Planning Director and the ETZ Commission may use the following general criteria 
when reviewing Special Use Permits and Zoning applications.  The ETZ Commission 
shall have the authority to require additional specific information on any of the following 
criteria. 
 
Unless additional justification is presented, the fact that there is an existing legal 
nonconforming use shall not be considered sufficient grounds for a zone change in order 
to bring that use into conformity. 

2.1.D.1 Determination of potential number of homes, population and population 
demographics. 

2.1.D.2 Determination of potential traffic flows (average daily traffic) and where 
they will impact the transportation system. 

2.1.D.3 Determination of need for new commercial activity. 

2.1.D.4 Determination of potential water and sewage needs. 

2.1.D.5 Evaluation of existing infrastructure capacities and an analysis of the 
ability of the existing system to accommodate the new development. 

2.1.D.6 The difference between capacity and impact should be stated.  Those 
areas which are appropriate for the developer to underwrite should be negotiated 
between local government and developer. 

2.1.D.7 The ETZ should reserve the right to place appropriate zoning categories 
on environmentally sensitive areas, areas of historical significance or areas which 
contain endangered or rare species of animal or plant life. 

2.1.D.8 Any analysis required should be undertaken and paid for by the developer 
and verified by the ETZ Commission. 

2.1.D.9 Determination of impact of a proposed zone change/special use permit on 
surrounding properties. 

  
2.1.I EXTRA-TERRITORIAL AUTHORITY VOTING REQUIREMENTS ON APPEALS OF 
EXTRA-TERRITORIAL ZONING COMMISSION DECISIONS 
 
The Extra-territorial Authority by a majority vote of its total membership may: 

1. Reverse any order, requirement, decision or determination of an administrative 
official, commission or committee 

2. Decide in favor of the appellant 
3. Make any change in any order, requirement, decision or determination of an 

administrative official, commission or committee. 
 
Section 2.4 APPEALS PROCEDURE 
 

2.4.A APPEALS 
An appeal from any order or decision of the Extra-territorial Zoning Commission may be taken to 
the Extra-territorial Authority by any person aggrieved.  An appeal is taken by filing with the 
Planning Director and the Extra-territorial Authority written notice stating the nature of the appeal 
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and specific reasons thereof.  A notice of appeal shall be considered filed with the Planning 
Director and the Extra-territorial Authority when delivered to the County Planning and Zoning 
Division and the date and time of filing shall be entered on the notice by the County Planning 
Staff.  Within ten (10) days after receiving the notice of appeal the Planning Director shall 
transmit to the Extra-territorial Authority all the documents constituting the record relating to the 
action being appealed.  In addition the Planning Director may transmit to the Extra-territorial 
Authority such supplementary report as he may deem necessary to present clearly the facts and 
circumstances of the case.  Upon receipt of the documents the Extra-territorial Authority shall 
set the matter for hearing and instruct the Planning Director to mail a notice of the time, place 
and purpose of the hearing to the appellant and to fulfill the public notification requirements set 
forth in Subsection 2.1.G of this Article. 
 
2.4.B APPEAL PERIOD 
An appeal must be filed no later than thirty (30) days after the date the decision or order of the 
Extra-territorial Zoning Commission was rendered. 
 

2.4.C BURDEN OF PROOF 
When an appeal is taken to the Extra-territorial Authority, the Planning Director, on behalf of the 
Extra-territorial Zoning Commission, shall have the initial burden of presenting to the Extra-
territorial Authority sufficient evidence and argument to justify the order or decision appealed 
from.  The burden of presenting evidence and argument to the contrary then shifts to the 
appellant, who shall also have the burden of persuasion. 
 
The burden of presenting evidence sufficient to allow the Extra-territorial Authority to reach a 
conclusion on the appeal, as well as the burden of persuasion on the issues set forth, remains 
with the appellant. 
 
2.4.D STAY OF PROCEEDINGS 
An appeal shall stay all proceedings in furtherance of the action appealed unless the appellant 
certifies that by reasons therein stated, a stay would cause imminent peril of life and property.  
Upon certification, the proceedings shall not be stayed except by order of a District Court after a 
notice is provided to the appellant. 
 
2.4.E ACTION OF EXTRA-TERRITORIAL AUTHORITY 
Upon hearing the appeal, the Extra-territorial Authority by a majority vote of the total 
membership, may reverse or affirm (in whole or part) or may modify the order, requirement or 
decision or determination that in its opinion ought to be made in the case before it. 

 

4.2.E.2  ANTENNAS AND ANTENNA SUPPORTING STRUCTURES FOR TRANSMISSION 
OR RECEPTION OF RADIO SIGNALS 
 

4.2.E.2.a Free-Standing or Guyed Commercial Towers- Commercial towers shall be allowed 
in all commercial and industrial zones except EC1.  For EC1, refer to Section 4.2.E.2.b.  All 
towers to be erected shall have a site plan review completed by the Doña Ana County Planning 
Department.   

If the site for the tower is to be leased from another property owner, there shall be a restriction 
in the lease that neither party may build or place any structure within the required setback. 

Allowable height of the tower shall be determined as follows: 
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1. Tower height shall be limited to that height which is determined by a 
one-to-one setback plus ten (10) percent from all property lines on the 
parcel up to a maximum total height of ninety (90) feet.  

2. If co-location of two or more communications companies will occur on 
one tower, an additional 20 feet for each additional company may be 
added to the total height of the tower to a maximum total height of one 
hundred thirty (130’) feet to allow for added antenna arrays and 
reduce/eliminate interference.  A one-to-one setback plus ten (10) 
percent is required. 

Proof of co-location (shared tower agreement, rental/lease contract or similar) shall be required 
and must be submitted to Doña Ana County Planning prior to the issuance of a building permit.  
The required setback may be waived for monopole towers that are located directly adjacent to 
buildings thirty (30) feet or taller.  This waiver must be approved by the County Planning 
Director. 

All structures shall be located out of falling distance of any overhead power lines.  Structures 
shall be constructed to meet the requirements of the Uniform Building Code and shall withstand 
a ninety (90) mile per hour wind.   

An eight (8) foot fence or anti-climb device shall be required for structures which can be freely 
climbed.  Additional height may be allowed by Special Use Permit approval.  Conditions may 
be attached to the SUP.  A commercial tower located in any zone shall have landscaping as 
provided elsewhere in this Ordinance. 

Commercial towers that are to be located adjacent to residential zones shall meet a two-to-one 
setback ratio from all property lines, unless flush mounted on existing structures or mounted on 
rooftops (refer to Section 4.2.E.2.c for mounting antennae on existing structures).   
 

4.2.E.2.b Commercial Towers in Residential Zones- Any commercial tower to be located in 
residential zones shall only be allowed in ER1, ER1M, ER2, ER2M, ER3, ER3M, ER3H and 
EC1 zoning districts through approval of a Special Use Permit.  Commercial towers in 
residential districts and neighborhood commercial districts shall meet the following criteria: 

 monopole type only 
 height shall be limited to that height which is determined by a two-to-one 

setback from all property lines up to a maximum total tower height of 
seventy-five (75) feet 

 approval of a site plan by the Doña Ana County Planning Department 
prior to new construction or modification of an existing structure. 

 
If height in excess of seventy-five (75) feet is required, approval of a Special Use Permit is 
needed.  All other requirements of Section 4.2.E.2.a shall apply to this Section. 
 
4.2.E.2.c Personal (Private), Free Standing or Guyed Towers-  Personal towers shall be 
allowed by right in all zones and must meet the following criteria: 

 height shall be limited to a maximum total tower height of seventy-five 
(75) feet 

 a site plan must be approved by the Doña Ana County Planning 
Department prior to new construction or modification of an existing 
tower.  All engineering data for the tower must be submitted at this time. 

 Structures shall be constructed to meet the Uniform Building Code and 
shall withstand an eighty (80) mile per hour wind.  If the structure cannot 
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meet the wind loading requirements, a one-to-one setback will be 
required. 

 A minimum setback of ten (10) feet shall be required. 
One tower per parcel is allowed.  One additional tower may be allowed by Special Use Permit 
approval. 

4.2.E.2.d Commercial Antennas Mounted to Existing Structures Commercial antennas may 
be mounted on or attached to any existing structure in commercial and industrial zones, 
providing that written permission by the owner of the structure is provided.  A copy of this 
permission must be provided and a site plan review must be completed by Doña Ana County 
Planning prior to issuance of a building permit.   
 
Any additional superstructure that will be added to accommodate any and all antenna arrays, 
such as top hats, vertical and horizontal mounting standards and the like, must meet Uniform 
Building Codes.  Any height that will be added as a result of this construction that exceeds the 
height limitations in section 4.2.E.1 must have the approval of a Special Use Permit.  Antennas 
or antenna arrays that are to be added to existing towers must comply with the regulations set 
forth in Section 4.2.E.2.a. 
 
4.2.E.2.e Private Antennas Mounted to Existing Structures- Private antennas may be 
mounted to existing buildings in residential, commercial and industrial zones, providing the total 
tower height meets a one-to-one setback and does not exceed seventy-five (75) feet.  Existing 
buildings shall meet all applicable Uniform Building Codes. 
 

4.2.E.2.f Commercial Tower Density- Each commercial tower site shall have a one (1) mile 
buffer zone around it.  No other commercial tower of the same use may be placed or erected 
within this buffer zone.  On-site business communications are exempt from this clause. 
 
 
NOTICE / NOTIFICATION 

 22 letters of notification were sent to property owners within the Area of Notification on 
September 6, 2016.  

 Legal Ads were placed in the Las Cruces Sun-News on September 4, 2016.   
 Agenda was placed on the DAC Web site and signs placed on the property in a timely 

manner. 
 No correspondence was received in support or in opposition to the case. 

 
 
STAFF ANALYSIS 

 
The Appeal application was submitted on August 8, 2016, meeting the deadline for filing an 
appeal per Section 2.4.B (pg. 3 above) of the Ordinance.  The signed Order from the ETZ 
Commission was recorded on July 8, 2016 with Instrument #1615301 (pgs. 20-21 of this 
report).  Staff recommended approval of Zone Change Request Case #SU16-005/Daviet, to 
the ETZ Commission and on a motion to Approve Case #SU16-005, the ETZ Commission (See 
attached minutes of June 16, 2016) voted seven in favor, zero against, with zero abstentions 
(7-0-0), thereby approving the case.  The ETZ Commission found that: 

 
1. The subject property is located outside the corporate limits of the City of Las Cruces, 

but within the five-mile Extra-territorial Zone (ETZ) as set forth by 3-19-5(1), NMSA 
1978 and the Joint Powers Agreement between Doña Ana County and the City of Las 
Cruces. 



Extra-territorial Zoning Authority – September 21, 2016 Page 7 of 28 
Case # APP16-004 / NILES-WAGNER 

2. The 5.0 acre subject parcel is Lot 2, of the Triple “L” Acres No. 1 Subdivision, 
recorded December 20, 2015, in the DAC Clerk’s Office with Instrument #1527726. 

3. The subject property is located within an ER3 (Residential, 1.0-acre minimum new lot 
size, single family site-built homes) Zoning District. 

4. A Special Use Permit is required for all Commercial Towers within ER3 Zoning 
Districts per Section 4.2.E.2.b. 

5. Proposed telecommunications tower will meet all setback and development 
requirements. 

6. One email in opposition was received on June 9 from outside the Area of Notification. 
7. The applicant has met the Evaluation Criteria of Section 2.1.D for a Special Use 

Permit. 
 
Cell tower requests in the ETZ fall under Section 4.2.E.2 of the Las Cruces ETZ Ordinance No. 
88-02, as amended, (pgs. 4-6 above) and approval of a Special Use Permit within an ER3 
Zoning District is required utilizing Section 2.1.D Evaluation Criteria (pg. 3 above) to guide the 
decision.  New cell towers also fall under the Telecommunications Act of 1996 “shot clock” 
provisions requiring 150 days to act on a new tower from time of application acceptance.  That 
timeframe will expire on September 25, 2016 (April 28, 2016 - Application complete). 
 
The appeal discusses five (5) categories (pgs. 9-18 of this report) for the ETA to consider in 
their deliberations of this appeal of Case SU16-005/Daviet and the ETZ Commission’s decision 
to approve a 75-foot cell tower.  Those categories are as follows: 
 

a)  “Verizon has provided absolutely no information on the viability of alternate locations that 
may provide a better location for the citizens of this County.” 
 

b) “The Commission and staff have accepted, at apparently face value, all of the statements 
and the minimal statistics without any kind of independent review or evaluation.” 
 

c) “No investigation has gone into an apparent conflict of interest between the principal of 
the property owner who has voted on similar applications by Verizon.” 
 

d) The Commission conducted no analysis whatsoever as to the aesthetic and visual impact 
of the 75-foot structure, simply stating that “visual impacts can be mitigated by 
employing stealth/camouflage techniques.”” 
 

e) “The proposed coverage improvement area will primarily benefit only many acres of 
pecan trees but few residents of the affected area as shown on the Verizon boilerplate 
document.” 

 
 

In items (a) and (d) above, the appellant references the County Comprehensive Plan for 
elements within those subsections and staff notes that the Doña Ana County Comprehensive 
Plan, adopted with Resolution 94-55 by the DAC Board of County Commissioners, does not 
apply to the Extra-territorial Zone due to the ETZ Comprehensive Plan 2000-2020, adopted by 
ETA Resolution 2000-005, fulfilling that role.  The ETZ Comprehensive Plan does not contain 
similar language & goals cited by the appellant concerning Highway 28 or protecting residential 
neighborhoods from major utility transmission lines. 
 
The appellant discusses the lack of information for site selection by Verizon (Item a) in the body 
of the narrative (pgs. 9-18 of this report), and also raises the question that no camouflaging of 
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the tower was required (also referred to in Item d) and refers to a different scenario in his 
Attachment A (SU11-018/Achen) where camouflaging was recommended.  During the ETZ 
Commission hearing of June 16, 2016, oral testimony and a PowerPoint was presented to the 
Commission by the applicant and Mr. Gutierrez, describing the process of investigating other 
locations including aerials of other locations investigated.  Verizon has provided additional 
materials and information concerning site selection and the process involved (See Attachment 
1, pgs. 1-8).  The information describes the process of site selection undertaken by Mr. Mark 
Paiz, Site Acquisition Manager, Q3 Consulting, Inc., and includes a description and the results 
of the process, a map of the alternate sites investigated in the area, and letters to prospective 
clients of three (3) of those sites.  Verizon has submitted visual renderings (See Attachment 3, 
pgs. 1-5) from three different viewpoints showing the site with a tower camouflaged as a tree to 
address the visual impacts of the proposed cell tower.  Staff notes that camouflaging is not 
required within the ETZ Ordinance, but has been recommended by staff in certain instances. 
 
The appellant also discusses, in his narrative (Items b and e), the lack of analysis and statistics 
justifying Verizon’s need for a new cell tower to fill a coverage gap.  Verizon has submitted 
materials (See Attachment 2, pgs. 1-9) containing a narrative with statistics about current and 
future demands (pgs. 7-9) addressing the justification for the tower, and the current and 
anticipated coverage with the new cell tower and accompanying color graphs.  Also submitted 
by Verizon is a narrative of the data gathering process and the background data (See 
Attachment 4, pgs. 1-4) that the graphs, in the original Special Use Permit Request (See SU16-
005/Daviet, pgs. 17-18), were derived from. 
 
In regards to Item (c), Verizon Wireless’s agent, Les Gutierrez, submitted the application to 
County staff.  Mr. Daviet was not involved and staff did not interact with Mr. Daviet during the 
process of submittal and analysis except for the actual signing of the application by Mr. Daviet 
at the Community Development Dept. on April 28, 2016.  Mr. Daviet disclosed, at the beginning 
of his testimony during the June 16, 2016 hearing, that he was currently a member of the 
Planning & Zoning Commission.   
 
 
SUMMARY: 
 
Based on the original application analysis, the ETZ Commission Findings of Fact, and the 
supplemental data provided by Verizon, Staff continues to recommend approval of Case 
#SU16-005/Daviet. 
 
EXTRA-TERRITORIAL ZONING AUTHORITY OPTIONS: 
 

Per Section 2.1.I of the ETZ Ordinance, the ETA, by a majority vote of its total membership, 
may:  

 

1. Reverse any order, requirement, decision or determination of an administrative 
official, commission or committee. 

2. Decide in favor of the appellant. 
3. Make any change in any order, requirement, decision or determination of an 

administrative official, commission or committee. 
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Appeal Narrative (Pg 1 of 10) 
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Appeal Narrative (Pg 2 of 10) 
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Appeal Narrative (Pg 3 of 10) 
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Appeal Narrative (Pg 4 of 10) 
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Appeal Narrative (Pg 5 of 10) 
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Appeal Narrative (Pg 6 of 10) 
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Appeal Narrative (Pg 7 of 10) 
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Appeal Narrative (Pg 8 of 10) 
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Appeal Narrative (Pg 9 of 10) 
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Appeal Narrative (Pg 10 of 10) 
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Staff Action Letter 
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Recorded Zone Change Order (pg. 1) 
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Recorded Zone Change Order (pg. 2) 
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Site Plan 
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Zoning Map 
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Land Use Aerial 
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Notification Aerial Map 
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Close-up Aerial of Parcel 
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Notification Area Map 
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Area of Notification List 
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