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MEETING DATE:  March 16, 2016 
 
CASE #:     APP16-001 
 
REQUEST: An appeal of the January 21, 

2016, ETZ Commission 
recommendation to deny Case 
# Z15-005/Thurston 

 
PURPOSE: Zone Change from ER5 to 

ER6c for a mixed density 
residential development 

 
OWNER/APPLICANT: Ken Thurston Development 
  Kent Thurston, Agent 
 
LOCATION: SE of intersection of Taylor 

Rd. & El Camino Real (no 
address) 

 
LEGAL DESCRIPTION Recorded in the Doña Ana  
    County Clerk’s Office on  

8/10/04, with Inst. #0426120 
 
PROPERTY SIZE:  72.8-ac. of a 111.5 ac. parcel 
 
CURRENT ZONING: ER5 
 
PROPOSED ZONING: ER6c 
 
ETZ COMMISSION    
RECOMMENDATION:  DENIAL  (3-2-0 vote) 
 
CASE MANAGER:         Steve Meadows, Planner 

 EXTRA-TERRITORIAL ZONING AUTHORITY 
 

DOÑA ANA COUNTY COMMUNITY DEVELOPMENT DEPARTMENT 
Doña Ana County Government Complex  845 North Motel Blvd. 

Las Cruces, New Mexico 88007 Office: 575-647-7230 

REPORT CONTENTS:  (1) Cover Sheet, (2) Applicable Policies and Ordinances, (3) Staff Analysis,  
(4) ETZ Commission Hearing Staff Analysis, (5) ETZ Commission Hearing PowerPoint Presentation, 
(6) ETZ Commission Meeting Minutes 1/21/2016. 
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SURROUNDING ZONING AND LAND USE 

 
BACKGROUND: 
 

Existing Conditions and Zoning: 
 
The requested Zone Change is on 72.8-acres of a larger 111.5-acre irregularly shaped parent 
parcel located within an ER5 Zoning District.  Access to the property will be from Taylor Rd., 
designated as a minor arterial, and in the future from Lopez Rd., designated as a collector by 
the Mesilla Valley MPO.  A fifty foot (50’) electric transmission easement traverses the parcel 
from north to south on the eastern portion of the parcel.  Water and sewer infrastructure is in the 
area but no formal agreement currently is in place with either Doña Ana Mutual Domestic Water 
Consumers Association (Doña Ana MDWCA) or the City of Las Cruces. 
 
Request: 
 

CASE # APP16-001/THURSTON:  Ken Thurston Development, represented by Kent Thurston, 
is appealing the January 21, 2016 ETZ Commission recommendation, by a vote of 3-2-0, to 
deny CASE # Z15-005 for a Zone Change from ER5 (Residential, 1/3 acre minimum new lot 
size, single-family site-built homes) to ER6c (Residential, 5,000 sq. ft. minimum new lot size, 
single-family site-built homes, with conditions) on the southern 72.8-acre portion of a 111.5-acre 
parcel.  The applicant is requesting that the Extra-territorial Zoning Authority (ETA) reverse the 
ETZ Commission recommendation of Denial and approve the Zone Change to ER6c as 
originally requested. 
 
 
APPLICABLE PLANS, POLICIES, CRITERIA AND CASE LAW FOR APPROVAL 

 
1. Las Cruces Extra-territorial Zoning Ordinance No. 88-02, as amended. 

 
 

 
SITE 

 
ZONING 

 
LAND USE 

 
North 

 
ER5 - Residential, 1/3-acre minimum new lot size, 
single family site-built homes. 

 
Residential uses 

 
South 

 
ER4M - Residential, 1/2-acre minimum new lot size, 
single family site-built & mobile homes. 
 

 
Residential uses 

 
East 
 

ER5 - Residential, 1/3-acre minimum new lot size, 
single family site-built homes. 

 
Residential uses 

 
West 

 
ER2M - Residential, 2-acre minimum new lot size, 
single family site-built & mobile homes. 
 

 
Residential and 
agricultural uses  
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2.1.I EXTRA-TERRITORIAL AUTHORITY VOTING REQUIREMENTS ON APPEALS OF 
EXTRA-TERRITORIAL ZONING COMMISSION DECISIONS 
 
The Extra-territorial Authority by a majority vote of its total membership may: 

1. Reverse any order, requirement, decision or determination of an administrative 
official, commission or committee 

2. Decide in favor of the appellant 
3. Make any change in any order, requirement, decision or determination of an 

administrative official, commission or committee. 
 
Section 2.4 APPEALS PROCEDURE 
 

2.4.A APPEALS 
An appeal from any order or decision of the Extra-territorial Zoning Commission may be taken to 
the Extra-territorial Authority by any person aggrieved.  An appeal is taken by filing with the 
Planning Director and the Extra-territorial Authority written notice stating the nature of the appeal 
and specific reasons thereof.  A notice of appeal shall be considered filed with the Planning 
Director and the Extra-territorial Authority when delivered to the County Planning and Zoning 
Division and the date and time of filing shall be entered on the notice by the County Planning 
Staff.  Within ten (10) days after receiving the notice of appeal the Planning Director shall 
transmit to the Extra-territorial Authority all the documents constituting the record relating to the 
action being appealed.  In addition the Planning Director may transmit to the Extra-territorial 
Authority such supplementary report as he may deem necessary to present clearly the facts and 
circumstances of the case.  Upon receipt of the documents the Extra-territorial Authority shall 
set the matter for hearing and instruct the Planning Director to mail a notice of the time, place 
and purpose of the hearing to the appellant and to fulfill the public notification requirements set 
forth in Subsection 2.1.G of this Article. 
 
2.4.B APPEAL PERIOD 
An appeal must be filed no later than thirty (30) days after the date the decision or order of the 
Extra-territorial Zoning Commission was rendered. 
 

2.4.C BURDEN OF PROOF 
When an appeal is taken to the Extra-territorial Authority, the Planning Director, on behalf of the 
Extra-territorial Zoning Commission, shall have the initial burden of presenting to the Extra-
territorial Authority sufficient evidence and argument to justify the order or decision appealed 
from.  The burden of presenting evidence and argument to the contrary then shifts to the 
appellant, who shall also have the burden of persuasion. 
 
The burden of presenting evidence sufficient to allow the Extra-territorial Authority to reach a 
conclusion on the appeal, as well as the burden of persuasion on the issues set forth, remains 
with the appellant. 
 
2.4.D STAY OF PROCEEDINGS 
An appeal shall stay all proceedings in furtherance of the action appealed unless the appellant 
certifies that by reasons therein stated, a stay would cause imminent peril of life and property.  
Upon certification, the proceedings shall not be stayed except by order of a District Court after a 
notice is provided to the appellant. 
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2.4.E ACTION OF EXTRA-TERRITORIAL AUTHORITY 
Upon hearing the appeal, the Extra-territorial Authority by a majority vote of the total 
membership, may reverse or affirm (in whole or part) or may modify the order, requirement or 
decision or determination that in its opinion ought to be made in the case before it. 

 
 

NOTICE / NOTIFICATION 
 55 letters of notification were sent to property owners within the Area of Notification on 

February 26, 2016.  
 Legal Ads were placed in the Las Cruces Sun-News on February 28, 2016.   
 Agenda was placed on the DAC Web site and signs placed on the property in a timely 

manner. 
 An email from Mr. and Mrs. De Yong (#8 on List) was received (Page 10) stating their 

opposition to the Appeal of the denial of Zone Change Case #Z15-005 because of the 
dramatic increase in traffic from the almost tripling of the number of homes that can be 
built.  They voiced their concerns on the impact to the arroyo and the potential decrease 
in property values.  They also stated any plans to expand Taylor Road would impact their 
property plans.  

 A letter from the North Valley Neighborhood Association (Page 11) was received voicing 
their opposition to the proposed road connection between the proposed Thurston 
development and their neighborhood to the north. 

 
 
STAFF ANALYSIS 

 
The application was submitted on February 16, 2016, meeting the deadline for filing for an 
appeal per Section 2.4.B (Page 3) of the Ordinance.  The signed Order from the ETZ 
Commission was recorded on February 16, 2016 with Instrument # 1603138 (Pages 8-9).   
 
Staff recommended conditional approval of Zone Change Request Case # Z15-005/Thurston, 
to the ETZ Commission with the following conditions: 
 

1) Maintain overall ER5 density within the entire 158-acre subdivision as 
approved by the ETZ Commission and shown on Sketch Plan. 

2) Provide documentation of the agreement between the applicant and the sewer 
provider (Doña Ana MDWCA or the City of Las Cruces) for sewer service to the 
development. 

 
On a motion to Approve Case # Z15-005, the ETZ Commission (See attached minutes of 
January 21, 2016) voted three in favor, two against, with zero abstentions (3-2-0), thereby 
denying the case as it did not receive the required four (4) affirmative votes.  Members of the 
ETZ Commission found that: 

 
 The proposal does not meet the “Miller” criteria since there was no agreement in place 

with the provider to indicate sewer service availability to the development. 
 

 The applicant has not overcome the presumption that the current ER5 zoning is the most 
appropriate. 
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The applicant states (Narrative - page 6) that they agree with staff’s conditional approval 
including the condition to provide a letter of sewer service availability as that would be the case 
under the present zoning designation (ER5).  However, they do not agree with the ETZ 
Commission that this condition should be the basis for their denial of the Zone Change 
Request.   
 
The applicant notes that the ETZ Commission should have voted to approve the request 
because sewer service is available and the condition to provide a letter of sewer service 
availability “is not normally placed on the developer at the zoning change stage of 
development.  The question is not whether we have sewer service available (which we do, 
there is an existing 10” sewer line across the site at the present time that will be accessed as 
part of the project), it is whether the zoning of the property as requested makes sense and 
meets Doña Ana County Criteria as outlined in the Zoning Code.”   

 
 

EXTRA-TERRITORIAL ZONING AUTHORITY OPTIONS: 
 

In Appeal Case #APP16-001/Thurston and Per Section 2.1.I of the ETZ Ordinance, the 
ETA, by a majority vote of its total membership, may:  

 

1. Reverse any order, requirement, decision or determination of an administrative 
official, commission or committee. 

2. Decide in favor of the appellant. 
3. Make any change in any order, requirement, decision or determination of an 

administrative official, commission or committee. 
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 Appeal Narrative 
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Staff Action Letter 
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Recorded Zone Change Order (pg. 1) 
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Recorded Zone Change Order (pg. 2) 
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De Yong Email 
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North Valley Neighborhood Assoc. Letter 
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Survey of 72.8-acre Area of Rezoning 
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Concept Plan of Proposed Subdivision 
 

 



Extra-territorial Zoning Authority – March 16, 2016  Page 14 of 19 
Case # APP16-001 / THURSTON 

Zoning Map 
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Land Use Aerial 
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Notification Aerial Map 
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Close-up Aerial of Parcel 
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Notification Area Map 
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Area of Notification List 

 


